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®t§®fi©§nwlta wen '+avj3tqajTq@@r}av8 gn anew th vfa qgaf%ifa qB
VnTqVxn8qafhHT€t td @lta vrgs{twraTtw gHg @t mcm }I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

THe MFR Mr !qQwr araqq

Revision application to Government of India:

(1) =Mr vmrw !!@ afbfhm, 1994 qP vm am HR gaTT "TV wwii 8 gT\ ti :Fhm vm qt
gq–vm tb yen User tb Mfa !qItwr aT&a aah nfeR vm WWE fM #vrmq, www
'®inT, deft dfMa aBn +r TH. dw ;Irt. q{ Mb : 110001 td Edt aTa tnfBq I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

ai) IIft vm dt 8Tf+ + wma + aq Wt 8rfhtm ar+ + fM www .vr aq @TaIT+ + vr
fM www '6 v& wanH + ma a UTa sxvrf $, vr fiM www vr ww +qT}V§ fha
®TwgTq+vrfb©wwrH +-sIma q8 gfhn tF Meg{ dI
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(@) qne tb nw fb© VTS vr yen +fhlfhe n@qtvrqmtbfBfWr + wM q@ qM
ma qtBnrw q@F =b ft& d SFa + lawn th vrwfb# us vr y& + fhMM }I

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(a) vft snH nr Tms fbq fin un th ww (Ma vr Qten at) fhiafbq vw vr@ dl

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty

dfhrBRrat$tBnr© !!@ th TT©Tq tB fdR Iaqa zbf+enqt$t'T{}3h q6 aT&
\Ags vm va fM =b–!erf&FaTgc© anIta tB gm qftazR+qgqvvrvrq + fIm
af©fhBI (+2) 1998 mtr I09 gm fh3cIa fbI TR dI

(C) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1 ) $#1 3nrm qi@ (wita) fhmTq6jt, 2001 tb fM 9 th dwfa fBfRfle gn d@r w–8 q
a9fhit$,tfqeaTen tb vfR aTM ifqefhif© +aqmwzbqtawp–weuvf wIm
aTt?r a d–d gM th vrq sftre arT&a fhm urn vdB{ lai=b wry war %©r BW ?iN
8dnfa wm 35–{ + Mle $ttbTTaTq tb sw th mg €t©F–6vmm tB gfiqt6tqt

I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIC) and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) 'ftflw adv th vrq ug dns v©q Vcr ara wr+ vr wi+ ©q dat WIi 200/d$hi
!qaTq =$tanIa?tvaff+wqt©q pnar©8@rn6talooo/– tit =M TTaTq tEt aTvl

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is RUpees One Lac or less and Rs.1,000/- where the arr.lount involved is more
than Rupees One Lac.

#n ?!@, =Mr SRrn !!@ vt #rT vt wil3qh UPiTf&Fwr $ vfa aMIn:–
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1 ) MM ©wrqq %@n af8fhFI, 1944 dt wa 35–a/35–$ $ 1gmfa:–

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(n) s=mfbfhe vflaq 2 (1) n + GmT alun th warm qB aita, wIteh th wM + HMg@F
8db B©ra gar :A +rT=nv@it6ihjRITqTf%5wr@=) dt =rf9ErTadtq =§tfazHI.©§qn©q

+ 2-dum, qSqrdt URn , awqT,PRWFR, a@16T©T€–380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa,-Girdhar Nagar, Ahmedabad : 3%)004. in case of appeals
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs,1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) qf+ $nNTin q6{ la aTedt vr HqT&w6taT } dTM qa aim tbfMqt&H©r STYIE
w{m +r d fha +rqr ufR qv mgq tB dm~Eq qt faT-haT qa +Tg + Gn+ $ $rR
qqtRIB aMa HM©wr qa VO aaa vrMl Ht©R BB TO aT&qq®qTaTaT tl

In case of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one applicati6n to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 laGS fee of Rs.100/- for each.

(4) RWTaq ?!@Paf8fhM 1970 q=rr$?ftfBe tBI asWI–1 tB stab f+dRe fhq .ww vm
aT+H Err WaTt?i qqTt+gia fbkm gTfhm{t ti irrivi $ 8 MEn dt vo gfhn %.6.50 tg
©rqrw8q qm faw mrr #iT afb I

One copy of application or O-1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.

(5) §qGfRddfhTwrd@tfhfwr qT+ RTd fURidtaM qt wrq3iTtFfqHfhrT HnF } #

dEn ger, tHEr WiTH q@ Bf #rw wiNk RmfhHwr (©mffBf9) fhm, 1982 + fqfte
I

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

IT dtm ?!@F, MRi SRm ?i@r v+ +n@ wftdkr.qTMnwTWs),tb
yfRwitar tB HPTd q ©#lqFT(Demand) tei ds(Penalty) tEr 10% W grIT @qT
aW }ITTatfb, af€Mag d wu lo Mg nrg} I(Section 35 F of the Central
Excise Act, 1944. Section 83 & Section 86 of the Finance Act, 1994)

&<h®TRq@ oil 8qT©lb data, qTTftm§bT 'vdbqdtqRT'(Duty Demanded)-
a. (SecHon)8BrID#a§af+tWaqfqr;
!„ fhaq@e8rtehf8e dtlrItT;
w eqBehf8zi%IHThf+lq6#a®hIrTfh.

Q vfllqqr’df&awftv+%a®qm#tWr+,WftVqTfIIam++fcrqqgqfqqrfMqqr

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gw aau & vfl 3iMmfbvwTb+q@q§Yq!@r aqa qrdT w @sfBqTfh§tat+hrfbv WR@r& 10%

%TTanw3hq§T#©uwsRgTftadvgwg# 10% %=mqq!#tqllivael
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Techleap IT Solutions

Private Limited, A-9, Satya Triveni, B/s Wide Angle Theatre, Super

Society Lane, Satellite, Ahmedabad – 380015 (hereinafter referred to

as “the Appellant’i against Order--in-Original No. WS07/O&;A/OIO-

245/AC-KSZ/2022-23 dated 23.01.2023 (hereinafter referred to as

“the impugned orcie7”) passed by the Assistant Commissioner,

Central GST, Division VII, Ahmedabad South (hereinafter referred to

as “the adjudicating authority”) .

2. Briefly stated, the facts of the case are that the Appellant are

holding PAN No. AAECT8103C. -On scrutiny of the data received

from the Central Board of Direct Takes (CBDT) for the FY 2014-15,

it was noticed that the Appellant had earned an income of Rs.

27,14,745/- during the FY 2014-15, which was reflected under the

heads “sales of services under sales/gross receipt from services

(Value from ITR)” filed with Income Tax department. Accordingly, it

appeared that the Appellant had earned the said substantial income

by way of providing taxable services but had neither obtained

Service Tax registration nor paid the applicable service tax thereon.

The Appellant were called upon to submit copies of required

documents for assessment for the said period. However, the

Appellant had not responded to the letters issued by the
department .

2.1 Subsequently, the appellant were issued Show Cause Notice

No . V/WS07/O&A/SCN- 104/AAECT8 1 03C/2020-2 1 dated

23.09.2020 demanding Service Tax amounting to Rs. 3,35,542/- for

the period FY 20 14- 15, under proviso to Sub-Section (1) of Section

73 of the Finance Act, 1994. The SCN also proposed recovery of

interest under Section 75 of the Finance Act, 1994; and imposition

of penalties under Section 77(1), Section 77(2) and Section 78 of the

Finance Act, 1994
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2.2 The Show Cause Notice was adjudicated, ex–parte, vide the

impugned order by the adjudicating authority wherein the demand

of Service Tax amounting to Rs. 3,35,542/- was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994

along with Interest under Section 75 of the Finance AQt, 1994 for

the period FY 2016-17. Further (i) Penalty of Rs. 3,35,542/- was

imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant

under Section 77(1) of the Finance Act, 1994; and (iii) Penalty of Rs.

IO,000/- was imposed on the appellant under Section 77(2) of the

Finance Act, 1994.

3 . Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

o The Appellant was engaged in the business of providing

Information Technology services to clients outside India and

did not obtain service tax registration number being all the

services being export of service as per Rule 6A.

o The company was struck off and cease to exist w.e.f.

22/02/2019 by the registrar of companies.

, The directors of the cornpany are staying at Pitsburgh, PA,

United States of America from IO/02/2018.

a The letters, the show cause notice & letters of personal hearing

as referred to in the order reached the address, but the

directors didn't receive any intimation of the same being out of

India. Even the current order which was received on

25/01/2023, by the tenant staying at the address, but was

sent to a relative of the directors o9,Wf g):a/2023 through

---' fl)i}'
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, The company had provided services to foreign parties during

FY 2014- 15 amounting to Rs. 27, 14,745/ -

o The adjudicating authority has erred law and fact in

considering the turnover of Rs. 27,14,745/- .as taxable service,

which is in fact export of service and the same is not

chargeable to tax.

o The Appellant have submitted the following documents:

a) Audit Report and Audited Financial Statements for the FY

2014- 15,

b) Invoices issued by the Appellant during the FY 2014- 15,

c) Copies of FIRC.

4. Personal hearing in the case was held on 15.09.2023. Shri

Shridhar shah, Chartered Accountant, appeared on behalf of the

Appellant for personal hearing. He reiterated submissions made in

appeal rnernorandum.

5. 1 have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and

documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service tax against

the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2014- 15.

6. It is observed that the demand of service tax was raised

against the Appellant on the basis of the data received from Income

Tax department ex-parte. It is stated in the SCN that the nature of

the activities carried out by the Appellant as a service provider

appears to be covered under the definitiot .Qe;B

:+Jg
appears to be
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not covered under the Negative List of services as per Section 66D of

the Act and also declared services given in 66:E of the Act, as

amended; appears to be not exempted under mega exemption

Notification N6. 25/2012-ST dated 20.06.2012 as amended.

However, nowhere in the SCN it is specified as to what service is

provided by the appellant, which is liable to service tax under the

Act. No cogent reason or justification is forthcoming for raising the

demand against the appellant. It is also not specified as to under
which category of service, the non payment of service tax is alleged

against the appellant. The demand of service tax has been raised

merely on the basis of the data received from the Income Tax.

However, the data received from the Income Tax department cannot

form the sole ground for raising of demand of service tax.

6.1 1 find it pertinent to refer to Instruction dated 26.10.2021

issued by the CBIC, wherein it was directed that:

"It was further reiterated that demand notices may not be issued

indiscriminateLy based on the difference between the ITR-TDS taxable
ualue and the taxable value in Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue

show cause notices based on the difference in ITR-TDS data and senice

tax returns only aBer proper yeti$cation of facts, may be followed

diligently. Pr. Chief Commissioner/ Chief Comw&ssioner(s) may devise a
suitable mecttartism to rrLorLitor and prevent issue of indiscriminate show
cause notices. Needless to merttion th(it in all such, cases where th,e

notices have already been issued, adjudicating authorities are expected to

pass a judicious order ajter proper appreciation of facts cm,ci submission

of the noticee. "

6.2 However, in the instant case, I find that no such exercise, as

instructed by the Board has been undertaken, and the SCN has

been issued only on the basis of the data received from the income

Tax department. Therefore, on this very ground the demand raised

\ride the impugned SCN is liable to be dropped
G n1 N;a
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7. Coming to the merit of the case I find that the main

contention of the Appellant are that whether the Appellant are liable

to pay service tax on income declared by the Appellant in ITR data

provided by Income Tax Department, in context of which the

Appellant have held that the value over which service tax of Rs.

3,35,542/- was demanded by the adjudicating authority actually

pertains to Export of Service which is exempted under Rule 6 A of

the Service Tax Rule, 1994. For clarification extract of Rule 6A is

reproduced as under:

(2) Where any sen;ice is exported, the Central Government may, by

notifIcation, grant rebate of service tax or duty paid on input

senRces or inputs, as the case may be, used in providing such

sen?ice and the rebate shall be allowed subject to such safeguards,

conciidons and hnLitations, as may be specifIed, by the Central

GovernmerL\ by notifIcation.1

8. It is observed that during 2014-15, the Appellant were engaged

in the business of providing Information Technology services to its
various overseas clients outside India and have received payment in

convertible foreign exchange against the same. The details are as

under:

Date

01/04/2014

10/04/2014

RULE 6A. (1) The prouision of any sen)ice provided or agreed to be

provided shall be treated as export of sen>ice when, -

(a) the provider of sen;ice is located in the taxable territory ,

(b) the recipient of sen?ice is located outside India,

(c) the senRce is not a semIice specifIed in the section 66D of the Act,

(ci) the place of provision of the service is outside India,

(e) the payment for such sen?ice has been received by the prouider

of Sen;ice in convertible foreign exchange, and

(f) the provicier of sen;ice and recipient of sen?ice are not merely

establishments of a distinct person in accordance with item (b) of

2 1 ExpZana£Ion 3] of clause (44) of section 65B ofthe Act

ame of thI RernarAmount'oice
No

US$ 4675 @ Rr
59.94Holdings

US$ 2475 @ R500002 1 ,48,710
60.085
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19/05/2014

02/07/2014

05/08/2014

05/08/2014

05/09/2014

08/09/2014

24/09/2014

15/ 10/2014

19/ 11/2014

01/ 12/2014

31/ 12/2014

01/02/2015

01/03/2015

9. Reading the aforesaid provision and documents viz. all export

invoices, copy of Foreign Inward Remittance Certificates (FIRCs)

illustrating the amount received from export of service provided by

the Appellant, it is very much clear that the value over which service

tax was demanded by the adjudicating authority is exempted in
terms of service being export of service in view of Rule 6A of the

Service Tax Rule, 1994. On verification of documents submitted by

the Appellant and demand raised vide the Order-in-Original by the

adjudication authority, I find the amount shown in Income Tax

Return for F.y. 2014-15 over which demand of service tax of Rs.

3,35,542/- was raised is nothing but income collected by rendering

export of service .

10. Looking to the evidences in support of their submission

provided by the Appellant I find that the Appellant, which are

located in taxable territory are providing service to the recipient of

service located outside India and for t)$;RjCe,e., rendered bY the
F3FTye<=: :+ ).

§§§Og

500003

500004

Tribridge
Holdings
MSProjectNow
LLC
Capricon

'stem
Me
LLC
Capricon
System
Me
LLC

MSProjectNow
LLC
Capricon
SYstem
Capricon
System
Capricon
SYstem
MSProjectNow
LLC
MSProjectNow
LLC
MSProjectNow
LLC

Total

1,56, 154

3,23,400

45,015500005

I500006 3,30,820

1 93

3,26,676

3,30,214

500007

500008

500009

500010 46,035

5000 1 1 46,459

500012

500013

5000 14

46,467

1,39,592

2,07,870

500015 1,96,798

26,94,745

US$ 2675 @ Rs.
58.3755

US$ 5416.17@ Rs.
59.71

US$ 750 @ Rs.
60.02

US$ 5416.17 @Rs.
61.08

US$ 1500@ Rs.
60.21

US$ 5416. 17@ Rs.
60.315

US$ 5416 @ Rs.
60.97

US$ 750 @ Rs.
61.3805

US$ 750 @ Rs.
61.9455

US$ 750 @ Rs.
61.9555

US$ 2210 @ Rs.
63.164

US$ 3347.5 @ Rs.
62.07

US$ 3192.5 @ Rs.
61.644

US$ 44739.34
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Appellant they were collecting payment in convertible foreign.

exchange. Thus I am of the considered view that the Appellant have

provided Information Technology services to its various overseas

clients outside India i.e. taxable territory and as such they earned

income only in convertible foreign exchange in F.Y. 2014-15 from

Foreign Service recipients which is exempted in terms of Rule 6A of

the Service Tax Rule, 1994 and demand accordingly is legally wrong

and not sustainable. Since the demand of service tax is not

sustainable on merits, there does not arise .any question of interest

or penalty in the matter.

11. In view of above, I hold that the impugned order passed by the

adjudicating authority confirming demand of Service Tax, in respect

of income received by the Appellant during the FY 2014-15, is not
legal and proper and deserve to be set aside.

12. Accordingly, I set aside the impugned order and allow the

appeal filed by the Appellant.

13. wftvqatHa©##tq{wftvmfnTuant3eft%-+f#nvrri I
The appeal filed by the appellant stands disposed of in above

terms .

glad d &t

,W (''ft*,)
Date : 25.10.2023
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The Assistant Commissioner,
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6
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B)uth (for uploading the OIA)
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